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Voluntary Association and the Life of the City

David T. Beito

ORER Letter generally publishes original
articleswritten by individuals at the
University of Illinois or by others asso-
ciated with the Office of Real Estate
Research. The following article, howev-
er, isareprint of a portion of an article
which appeared in the Fall 1988 Humane
Sudies Review. The ORER Letter edito-
rial staff felt that readers would find the
paper interesting and informative, partic-
ularly the historical referencesto Chica-
go and &. Louis and the implication that
gover nment action may have served to
crowd out private voluntary action.
ORER Letter thanks the Institute for
Humane Studies and Dr. David Beito for
consenting to the reprinting. The entire
piece, which contains historical informa-
tion dating to medieval Europe, is availa-
ble from the Ingtitute for Humane
Sudies, George Mason University, 4400
University Drive, Fairfax, VA 22030.

Because ORER Letter has omitted the in-
troductory section, the first footnote in
the presentation below corresponds to
the fourth footnote in the longer paper.

Urban history offers concrete examples
of the vitality of voluntarism as an orga-
nizing principle, from medieval Europe
to twentieth century America. The
emerging world civilization may give
birth to an even greater and more pros-
perous urban life, nurtured on voluntar-
ism and liberty. Inwhat follows| hope
to introduce the reader to afew of the ex-
citing insights offered by urban history
and to the tremendous opportunities it of-
fersfor transforming our world.

Urban Development in America
The most influential book in American
urban history of the past thirty yearsre-
mains Sreetcar Suburbs: The Process of
Growth in Boston, 1870-1900 (Cam-
bridge, Mass.: Harvard University Press,
1962) by Sam Bass Warner, Jr. Warner's
views are generally hostile to the free
market. In fact, Warner made a point of
faulting "successive generations of Amer-
icans who, by their unwillingness to
move beyond the confines of private
landownership, have produced today's
disordered, inhumane, and restricted
city."4

Degpite its biases, Sreetcar Suburbsis

(continued on the following page )

ORER News
Beban Addresses Alumni

The Office of Real Estate Research
sponsored its seventh luncheon for
U of | real estate dlumni on Friday,
April 21. Gene Stunard again
arranged for the use of the Chicago
Y acht Club. Gary Beban, President
of Coldwell-Banker Commercial
Group, spoke to approximately fifty
alumni and their guests on "The
Commercial Real Estate Brokerage
Environment." The text of Beban's
speech appears on page 8 asthis
issue's interview.

Details on the next luncheon will
be included in the Summer 1989
ORER Letter.

Charles Hill Reappointed to
Advisory Committee

Charles Hill, Executive Vice Presi-
dent of the Federa Home Loan
Bank of Chicago, has agreed to
serve a second three-year term on
the Advisory Committee of the Of-
fice of Real Estate Research. John
Hogan, Dean of the College of Com-
merce and Business Administration,
has

appointed Hill to aterm from
August 1989 through August 1992.

Bryan to Speak

ORER Director William Bryan will
address the Midwest District of the
National Association of Real Estate
License Law Officials (NARELLO)
in Springfield on July 17. Hewill
discuss the interest rate outlook.
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Voluntary Association
(continued from the first page )

full of valuable lessons about the role
entrepreneurs have played in planning
American residential development. The
book can easily be read as a case study of
spontaneous order in the building market.
AsWarner shows, zoning did not exist in
the late nineteenth century and large de-
velopers (at least in home building) were
virtually absent from the scene. Home
construction and design were highly de-
centralized, with thousands of small con-
tractors and individual homeowners con-
trolling the process. Despite this, Warner
noted a surprising standardization in ar-
chitectural styles and building methods.
"Somewhat paradoxically," he observed,
"from the extreme individualization of
agency in the building process came great
uniformity in behavior, akind of regula-
tion without laws."5

Urban historians were slow to build on
Warner's pioneering analysis of the dy-
namics of the real estate market. Fortu-
nately, these sins of omission are now be-
ing corrected. Marc A. Weiss has
produced an excellent study of large-
scale community development by real es-
tate subdividersin the twentieth century.
Pointing to a pattern of "private innova
tion preceding public action,” Weiss
observes:

The classification of major and minor
streets, the superblock and cul-de-sac, plant-
ing strips and rolling topography, arrangement
of the house on the lot, lot size and shape, set-
back lines and lot coverage restrictions,
planned separation and relation of multiple
uses, design and placement of parks and recre-
ational amenities, ornamentation, easements,
underground utilities, and numerous other
physical features were first introduced by pri-
vate devel opers and later adopted as rules and
principles by public planning agencies.6

Ann Durkin Keating, in her study of
Chicago's suburbs during the late nine-
teenth century, found numerous examples
of developers and business associations
installing "improvement packages' (sew-
ers, streetcar line extensions, parks,
streets, water supply) as an inducement to

home buyers. Often, a devel oper peti-
tioned the state legidature to incorporate
the area of hislandholdingsinto a separ-
ate city government. Severa of Chica-
go's suburbs, including Riverside and
Kenilworth, originated as appendages to
real estate investments. In most cases,
incorporation was used as an opportunity
to transfer responsibility for many of
these privately devel oped services, par-
ticularly streets and sewers, to the new
local government.”?

Dedication to "public use" did not al-
ways occur. The streets and sewers of
the town of Pullman (laid out by the
Pullman sleeping-car company) re-
mained under private ownership until the
areawas annexed by the city of Chicago
in the 1880s. Developers, however, rare-
ly followed the private-street model.
One major exception to this norm can be
found in St. Louis, Missouri, and neigh-
boring St. Louis County. During the late
nineteenth and early twentieth centuries,
nearly one hundred private subdivisions
(or private places) were laid out within
the city of St. Louis. A private place
could encompass one or more streets and
was governed by an elected lot associa-
tion. Not only did each private place
own and maintain its streets, but in many
casesit also owned the sewers, water
mains, and utility easement.8

Therules for each private place asso-
ciation were laid down in its "indenture,"
or restrictive covenant. Most covenants
were framed by the initial subdivider and
contained house set-back requirements,
restrictions against multifamily housing,
and private building codes. Covenants
authorized the collection of annual as-
sessments to pay for the upkeep of the
streets, water mains, parks, and other
common areas. |f alot owner refused to
pay annual assessments, the association
had the power to place alien on the
property and sue in acourt of equity. In
this respect, the private place is similar
to the modern condominium and shop-
ping-mall association.9 All of these ar-
rangements serve fundamentally the
same function as the public oaths of the
medieval Peace of God and communal
movements. avoluntary covenant is
made to provide collective goods, wheth-
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er peace, parks, or waste disposal. They
have the advantage, however, of resting
on specified contractual obligations and
sanctions rather than on socia customs
and mores aone.

The urban designer Oscar Newman
has likened private placesto "small inde-
pendent cities." This comparison has
merit. The private places carried on
functions that everywhere else have been
considered essential government servic-
es. By other measures, the analogy to
government does not hold. First, unlike
governments, the private place did not
enjoy aperpetua existence. It often
proved flexible in withstanding and redi-
recting economic change and political
pressure -- but there were limits. More
than half of the original private placesin
St. Louis have become public streets.10

Economists Donald J. Boudreaux and
Randall G. Holcombe have provided a
useful schemato understand the differ-
ence between the private place and gov-
ernment. According to Boudreaux and
Holcombe, the private place association
isatype of "contractual government."
"The establishment of a contractual gov-
ernment,” they conclude,"appears to be
the closest thing to areal-world social
contract as can be found because people
must make the explicit choice of moving
into the contractual government's juris-
diction and the government is at no time
imposed on anyone."11

Interestingly, using Boudreaux and
Holcombe's approach, a competitive pro-
cess can be discerned in the devel opment
of private places. Thereisacompetitive
discovery process in the provision of
"private government” that allows volun-
tary associations to reduce the costs of
arriving at efficient constitutional rules.
In F.A. Hayek's words, competitionisa
"discovery procedure."12 My own re-
search has shown that this procedure was
operative in the evolution of the rules
governing private places: those with se-
verely restrictive unanimity requirements
(in some cases requiring one hundred
percent agreement before changes --
such asinstallation of electrical lighting -
- could be made) either found ways of
changing their constitutions or declined.
On the other hand, those with rules that

were inadequately restrictive and allowed
bare majorities to make changes affecting
the entire group faced similar fates.
There is anoticeable shift over time to-
ward constitutional rules that required
levels of agreement between unanimity
and a bare majority, offering strong evi-
dence for the Boudreaux-Holcombe the-
sis.

The private places method for provid-
ing urban infrastructureillustratesits re-
sponse to the free-rider problem.13 Indi-
viduals who bought homes agreed, under
the conditions of the restrictive deed, to
pay for these services through the assess-
ments levied by the private-place associa
tion. Any free rider who refused to pay,
yet used the services, could be easily
brought to terms through legal devices
contained in the restrictive covenant.
Moreover, residents had a direct econom-
ic stake in insuring the effective collec-
tion of assessments. When services are
provided by governments, the costs and
benefits of these services are socialized
on agrand scale. The freerider on the
private placeis areal person known to all
concerned. Thefreerider on govern-
ment-provided servicesis usually aface-
less abstraction.

In many other respects, however, the
pressure to conform to a " community
standard" may have been less on the pri-
vate places. Because residents of public
streets could not turn to a deed-based
contractual association as protection from
freeriders, they had little choice but to
rely on "moral suasion." Historian
Alexander Scott M cConachie summed up
vital differences between public streets
and private places during the late nine-
teenth century:

The development of customs and taboos as
ameans of keeping up the tone of the neigh-
borhood, such as the famous porch scrubbing
of South St. Louis, seems not to have been a
facet of the private place style. Therewas no
need for the vigilance and the subtle pressures
toward conformity which were the price of
maintaining quality on
unregulated middle class blocks 14

(continued on the following page)

ORER News

Applying for an ORER Re-
search Award

One of the major tools the Office of
Real Estate Research employsin gen-
erating original research in real estate
isthe Research Award. Awards have
been made to fund research conduct-
ed by individuals and ingtitutions
throughout the United States. The
only requisite condition for an award
isthat the research examine atopic

of importance to the real estate com-
munity. ORER iswilling to fund re-
search on avariety of topics, con-
ducted by researchers from avariety
of disciplines.

Research proposals are evaluated by
the Director, who may solicit advice
from members of the Advisory Com-
mittee or from individuals with ex-
pertise on the topic addressed by the
proposed research. Criteria consid-
ered in the evaluation of aresearch
proposal are:

* Researcher's prior research activ-
ity

* Relevanceto lllinoisreal estate
markets

» Focus on economic or financial
aspects of real estate

* Appropriateness of budget

» Schedule of completion of the
research project

» Methodology

A proposal should contain four parts:

* An abstract of no more than
100 words (and atitlethat is
descriptive of the project)

* A threeto five page description
of the proposal

* Vitaof all researchersinvolved
with the project

 Budget

Three copies of the proposal should
be submitted to the Director of the
Office of Real Estate Research.

Individuals with questions on the
ORER Research Award or the propo-
sal process should contact the Office
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Voluntary Association
(continued from page 3)

Although private streets exist through-
out the country, in no other large city are
they nearly so common asin St. Louis.
No single reason can explain the wave of
private-place building that took placein
St. Louis during the late nineteenth and
early twentieth centuries. One reason,
often ignored by historians, was the noto-
riously poor infrastructure provided by
the city government of St. Louis during
this period. Spending on streets and
sewers was severely restricted by tax,
debt, and spending limitations. Moreo-
ver, the money spent was often drained
away by corruption and mismanagement.
Asonelocal commentator aptly put it at
the time, "we [the city government] may
have been bad, but we were never
bold."15 If a developer wanted infra-
structure for his properties, often he had
no choice but to provide it himself.

Restrictive covenants were not specif-
ic to either private places or to St. Louis.
By the turn of the century, they were
commonly used by real estate devel opers
throughout the country. Most restrictive
covenants were binding agreements
placed on deeds by theinitial developers
of subdivisions. Common features in-
cluded set-back requirements (governing
the distance between building and street)
and prohibitions against multifamily
housing. Every property on aparticular
street would be covered by the restric-
tions (usually instituted before the initial
sale by the devel oper) but enforcement
would be completely in the hands of in-
dividua lot owners. Left to their own in-
itiative, people were often lax in bringing
litigation to stop violations. The courts
generally invalidated restrictions if left
unenforced over long periods of time.
J.C. Nichals, the developer of Kansas
City's Country Club district, described an
ordinary chain of events:

One owner, seeing that another owner has
somewhat violated his restriction, goes alittle
further in the violation. The same adjoining
owner, realizing that the restrictions had not
been properly regarded by his neighbors, ei-
ther in disregard or desperation, seriously vio-

lates the restriction and suddenly the neigh-
borhood awakens to the fact that the abandon-
ment has become very general and the restric-
tionsof little force. 16

Nichols's observations about the prob-
lems of enforcement have been echoed
by some historians. "Where enforcement
rested on individua or voluntary action,"
Andrew J. King concluded in his history
of restrictive covenants in Chicago, "the
cost of enforcement and the difficulty of
coercing participation generated a desire
for public solutions. Though some own-
ers successfully organized to enforce re-
strictions, their efforts consumed both
time and money." With much success,
the private-place covenant writers over-
came this drawback by delegating en-
forcement power to alot association or a
group of trustees. The average private-
place association existed as a continuing
legal entity, armed with enforcement
power, and thus alert to prevent viola-
tions from getting out of hand. Asa
group with ownership rights, the private-
place association had a permanent inter-
est in protecting the investments of its
members. Public-street associations, on
the other hand, too often had to depend
on individua vigilance and the fickle for-
tunes of "neighborhood spirit."17 More
research needs to be done before defini-
tive conclusions can be drawn about the
relative effectiveness of public-street re-
strictive covenants and private-street re-
strictive covenants.

Zoning v. Restrictive Covenants
In the early twentieth century, urban
planners offered zoning as a solution to
the enforcement difficulties of restrictive
covenants. The actual legacy of zoning,
according to Bernard Siegan, has been to
distort and misdirect urban land-use pat-
terns. Siegan argues that high lot size
requirements, which are a staple of zon-
ing laws, have subsidized the single-
family middle class homeowner at the ex-
pense of the poor.18

Siegan's research focuses on Houston,
the only large American city never to en-
act azoning law. Interestingly, referenda
to enact zoning often win the support of
middle-class, suburban homeowners, but

lose heavily in the poorer inner city. Sie-
gan contends that Houston's lack of zon-
ing has given its housing market an unu-
sual flexibility. Even during the oil
boom of the 1970s, for example, the city
had a much higher vacancy rate for apart-
ments than comparable American cities.
Restrictive covenants are a hallmark of
Houston'sreal estate market. Siegan
challenges prevailing critiques of restric-
tive covenants, persuasively arguing that
they have proven more responsive and
effective than zoning.19

Historians have subjected the applica-
tions, if not the theory, of zoning to some
pointed barbs. Warner points out that the
first zoning laws were passed in Califor-
niato discriminate against Chinese laun-
dries. Other early zoning laws, in cities
such as Louisville and St. Louis, were di-
rected toward segregating blacks and
whites by blocks. The enactment of New
Y ork's landmark zoning law was spear-
headed by owners of retail property on
Fifth Avenue who wanted to exclude tall
buildings leased by Jewish garment man-
ufacturers.20

Nonetheless, Warner, like virtually all
historians, does not question the validity
of zoning per se. Indeed, he endorses an
expansion of zoning power -- albeit in
the service of different ends. Warner's
criticism of the practice of zoning,
though often insightful, raises more ques-
tions than it answers. Although he points
out that professional home sellers were
leading backers of zoning, hetellslittle
about where commercia property owners
stood on the issue. Moreover, he never
examines why the alternative of restric-
tive covenants was rejected, nor does he
discuss the exception of Houston. Part of
the reason for these blind spotsis that
Warner, like other historians, smply as-
sumes zoning to be alogical extension of
restrictive covenants: a differencein
degree but not in kind.

Spontaneous Order of the City

No urban historian can afford to ignore
the writings of Jane Jacobs. Although
not primarily awork of history, Jacobs's
Death and Life of Great American Cities

(continued on page 10)
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Voluntary Association
(continued from page 4)

(New York: Vintage Books, 1961) is
probably the most important book on ur-
ban issues written in the last three dec-
ades. Jacobs launched afrontal attack on
the pretentions of urban planners and im-
plicitly called into question the worth of
planning per se. She charged that urban
planners, through zoning, urban renewal,
eminent domain, and other tools of their
trade, had drained the life out of down-
town areas and neighborhoods. Jacobs
scored her most telling points when she
dissected the planners penchant for lin-
ing the slums with "greenbelts." The
concept of the greenbelt arose out of the
deep-seated anti-urban bias of reformers
who wanted to bring the country to the
city. AsJacobs pointed out, the legacy of
the greenbelt movement can be observed
by any traveler to the inner city. By the
1960s, when Jacobs wrote, greenbelts
were already notorious as lifel ess weed-
and crime-ridden expanses deserted by
local residents, who, much to the conster-
nation of reformers, still preferred to pa-
tronize the more vital and safe crowded
streets.21 (This can be contrasted with
private block parks, such as Gramercy
Park in New York, which is privately
owned and available only to residents of
the surrounding apartment buildings. Vi-
olent criminals and vandals are excluded
from such private parks because they are
fenced and keys are available only to
those who contribute in some way to
their maintenance.)

The Palitical Economy of Privy Vaults
The public sewer has become so com-
monplace to American citiesthat it is
easy to forget that, as late as 1880, more
than 2/3 of urban households still depend-
ed on individual privy vaults to dispose
of human waste. Usually, the privy vault
was a brick-lined hole in the ground,
which was periodically emptied by "exca-
vator" companies that sold the contents to
farmersfor use as manure. A little-
known fact is that the British classical
liberal Herbert Spencer coupled his criti-
cism of government sewer-building pro-
grams with calls for expanding the use of

recycling under the privy-vault system.22

The conventional view advanced by
historians, such as Nelson Manfred
Blake, portrayed the installation of tax-
financed sewer systems during the late
nineteenth century as an unambiguous
step forward in sanitation quality. Such
accounts have usually been accompanied
by lurid condemnations of the privy vault
as aleaky public-health nuisance. While
there is much truth in these depictions,
historians have neglected to ask whether
technological improvements -- accompa:
nied by stricter enforcement against lia-
bility for privy-vault pollution -- could
have remedied the defects.23

Ironically, according to arecent study
by historian Joel Tarr, the introduction of
municipal sewers may have increased
pollution. Most sewers, Tarr points out,
used a "water carriage" technology rely-
ing on storm water to carry human waste
to the dumping location. Under this sys-
tem, the heavy flow of storm water ren-
dered recycling amost impossible. Asa
result, larger quantities of sewage found
their way into lakesand rivers. Tarr'sre-
search revealed that the incidence of wa-
ter-borne diseases, such astyphoid, actu-
ally increased in many cities after the
introduction of municipal sewers. More-
over, the cheaper water-carriage system
priced developing technologies, such as
sewage irrigation, out of the market.24

Conclusion

Through urban history we are able to
trace the development of city life from its
roots in the medieval communesto the
developers, condominiums, and other
voluntary arrangements of our own day.
In the process we are also able to withess
the growth of western law and western
liberty: from sworn oaths made in public
to voluntary contract, the history of the
western city aptly follows the well-
known path from "status to contract"
traced by Henry Sumner Maine.25 This
evolution, from collective oaths and cov-
enants to very specific and individual pri-
vate contracts, has made possible the
emergence of what Adam Smith called
the "Great Society," a self-ordering sys-
tem of economic and social arrangements
that does not rely on a coercive ordering

force. Classicd liberal historians often
find the choice of aresearch topic daunt-
ing. This affliction can be readily treated
by surveying some of the authors dealt
with in thisessay. The range of ques-
tions that remains to be answered is
great, and the challenge to classical liber-
al historians -- whether beginning stu-
dents or advanced scholars -- is an excit-
ing one. The urban-history-research trail
blazed over a hundred years ago by the
classical libera historian Augustin Thier-
ry iswell worth traveling.
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24. Jodl A. Tarr, with James McCurley 11, Fran-
cisC. McMichael, and Terry Yosie, "Water and
Wastes: A Retrospective Assessment of Wastewater
Technology in the United States, 1800-1932," Tech-
nology and Culture [25] April 1984 and Tarr,
"From City to Farm: Urban Wastes and the Ameri-
can Farmer," Agricultural History [44] October
1975.

The use of sewer and water provision by citiesto
promote, and occasionally coerce, outlying areas
into accepting annexation has been ably demonstrat-
ed in Arnold Fleischmann, "The Territorial Expan-
sion of Milwaukee: Historical Lessons for Contem-
porary Urban Policy and Research," Journal of
Urban History [14] February 1988. In the 1920s, for
example, Milwaukee's public water works required
customers outside city boundaries to sign pro-
annexation petitions as a condition of getting ser-
vice.

25. Henry Sumner Maine, Ancient Law (1861;
Gloucester, Mass.: Peter Smith, 1970): "Starting, as
from one terminus of history, from a condition of
society in which all the relations of Persons are
summed up in the relations of Families, we seem to
have steadily moved towards a phase of social order
in which all these relations arise from the free
agreement of individuals. In Western Europe the
progress achieved in this direction has been consid-
erable." (p. 163) "[W]e may say that the movement
of the progressive societies has hitherto been a
movement from Status to Contract." (p. 165).

Dr. David T. Beito is an Urban Studies
Fellow at the Pacific Research Institute
for Public Policy and a Visiting Fellow
at the Institute for Humane Studies.

hold estate be assessed and taxed? (Note
that a positive leasehold value is com-
pensable in an eminent domain taking.)
If s0, should the assessed value of the
leased fee be reduced by the leasehold's
assessed value? What should happen
when the value of the leasehold is nega

ORER News
(continued from page 5)

Pricing of Mortgage Characteristics
and Consumer Choicein the Mort-
gage Market," by David W. Mar-
shall; #72, "Forecasting Real Estate
Value: The Case of Commercial
Land," by Peter F. Colwell and Jo-

seph G.
Kowalski; and #73, "Factors Explain-

ing Variability in MLS Listings and
Sales," by Roger E. Cannaday.
Copies are available from ORER.

Cannaday Honored for Excel-
lence

The Commerce Alumni Association
has selected Roger Cannaday to re-
ceive its 1989 Excellence-in-
Teaching Award for Undergraduate
Teaching. The award recognizes
Cannaday's organized and thoughtful
manner of instruction, his generosity
with time outside of class, and the
tremendous success of Rho Epsilon
during Cannaday's tenure as advisor.
The award was presented on April 27
at the Association's Annual Spring
Luncheon.

U of | Faculty Address May
Conference

ORER Professor Peter Colwell and
ORER Research Associate Jan
Brueckner attended meetings of the
Homer Hoyt Institute's Weimer
School of Advanced Studiesin Real
Estate and Land Economics, held
May 4-6 in Singer Island, Florida.
Both served as discussantsin a ses-
sion on Office Market Research.

Colwell discussed a paper entitled,
"Estimation of Cost Functions for
Commercial Real Estate: The Ef-
fects of Architectural Quality," by
Kerry Vandell of Southern Methodist
University and Nancy Wallace of the
University of California at Berkeley.

Brueckner discussed a paper by
John Glascock, Shirin Jahanian, and
C.F. Sirmans of Louisiana State Uni-
versity, entitled "An Analysis of Of-
fice Market Rents: Some Empirical
Evidence."
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